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Problems with Power of Attorney
As a financial planner with a number of clients who are already retired, I am often asked to either draw up a Power
of Attorney or even worse I am shown a Power of Attorney whereby either spouse can act on the other’s behalf in
cases of “diminished mental capacity”. Clients see this to be good forward planning, there is however one major
flaw with this reasoning. I recently came across a very good article published by Allan Gray (Diminished Mental
Capacity : What Happens to A Person's Investments by Jaya Leibowitz), which explains the problem at length.
A Power of Attorney is generally used when a person is not able to sign documents or look after their affairs
(normally because they are out of the country or due to illness cannot physically sign a document). South African
Law however determines that a Power of Attorney ceases to be valid when the grantor is mentally incapacitated.
This defeats the whole object of drawing up a Power of Attorney beforehand to make provision for when one
spouse has Alzheimer’s or any other disease which reduces one’s ability to trade or act rationally.
If a person can’t manage his own affairs, that person’s family needs to then either apply for a curator or an
administrator –
Curatorship is an expensive application which needs to be made to the High Court, this application generally
needs to be accompanied by medical and phycological reports. Curators are entitled to charge fees of 6% per
annum on the income collected as well as 2% of the value of any capital assets that are distributed or paid by the
Curator.
Administratorship was created in 2002 in an attempt to make the process easier and less costly. This application
is made to the Master of the High Court it is generally a lot quicker and less expensive.
Another solution to the problem, is to have all of your assets in a Trust. This does however create other problems
especially regarding taxation, ownership and control. With the advent of Section 7C, it is also become a lot more
difficult and expensive to move personal assets into a Trust. It is advisable to make sure that you fully understand
the consequences of moving assets to a Trust.
From the above we can see that this problem is not easily solved, it is however important to discuss the various
planning options with your Financial Advisor to ensure that you understand the implications of your financial plan
under all circumstances.
Kind regards,

Barry Hugo CFP® CA(SA)
Wealth Manager – Hampshire Independent Advisors
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DISCLAIMER
All illustrations, forecasts, information and opinions provided are of a general nature and are not intended to address the
circumstances of any particular individual or entity. We endeavour to provide accurate and timely information but we make
no representation or warranty, expressed or implied, with respect to the correctness, accuracy or completeness of the
illustrations, forecasts, information or opinions. No party should act upon such information or opinion without obtaining the
appropriate professional and specialised financial, legal and tax advice based upon a thorough examination of a particular
situation. Investors should at all times remain aware of the risks involved in the buying or selling of any financial product, and
hereby acknowledges the inherent risk associated with the selected investments and that there are no guarantees (Paragraph
6(2)(f) of BN92).
Seed Investment Consultants will not be held liable for any direct or consequential loss or damage suffered by any party as a
result of that party acting on or failing to act on the basis of information or opinion provided by or omitted from this document.
The Manager retains full legal responsibility for any third-party named portfolio (Paragraph 6(1)(g) of BN92).
Prescient Management Company and the Trustee are registered and approved under the Collective Investment Schemes
Control Act (No.45 of 2002). Collective Investment Schemes in Securities (CIS) should be considered as medium to long-term
investments. The value of financial products can increase as well as decrease over time depending on the value of the
underlying securities and market conditions and past performance is not necessarily a guide to future performance (no
guarantee is provided as to the values of any financial product mentioned in this document). The collective investment scheme
may borrow up to 10% of the market value of the portfolio to bridge insufficient liquidity. A schedule of fees, charges and
maximum commissions is available on request from the Manager. There is no guarantee in respect of capital or returns in a
portfolio. A CIS may be closed to new investors in order for it to be managed more efficiently in accordance with its mandate.
CIS prices are calculated on a net asset basis, which is the total value of all the assets in the portfolio including any income
accruals and less any permissible deductions (brokerage, STT, VAT, auditor’s fees, bank charges, trustee and custodian fees
and the annual management fee) from the portfolio divided by the number of participatory interests (units) in issue. Forward
pricing is used. In the event that specific collective investment schemes in securities (unit trusts) are mentioned please refer
to the relevant Minimum Disclosure Document in order to obtain all the necessary information in regard to that unit trust.
This document may not be amended, reproduced, distributed or published without the prior consent of Seed Investment
Consultants. The laws of the Republic of South Africa shall govern any claim relating to or arising from the contents of this
document. Seed Investment Consultants is an authorised financial services provider in terms of the Financial Advisory and
Intermediary Services Act (Act No. 37 of 2002).
ADDITIONAL INFORMATION (where applicable)
Performance has been calculated using net NAV to NAV numbers with income reinvested. Full performance calculations are
available from the manager on request.
DEFINITIONS (where applicable)
Annualised Return

Annualised return shows longer term performance rescaled to a 1-year period. Annualised return is
the average return per year over the period. Actual annual figures are available to the investor on
request.

Highest and Lowest
Annual Return

The highest and lowest returns, since launch, for any rolling 1-year period have been shown.
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